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IRRIGATION WATER RIGHTS THE 
HUMID AREAS 


the eastern part the United States, and especially New Jersey, the 
practice supplemental irrigation has been growing, resulting increased 
competition for the use water for all purposes large centers population 
and industrial development. deal with this subject, the paper divided 
into two parts—(1) general description present practice; and (2) water rights. 


INTRODUCTION 


The information used has been obtained through brief questionnaire sent 
thirty-seven agencies fourteen northeastern states, extending south and 
west include Virginia, West Virginia, and Ohio. The agencies contacted 
were the state departments agriculture, the agricultural experiment stations, 
and the farm bureaus. Replies have been received from all these states and 
most their bureaus. All have reported the use supplemental irrigation 
some degree, varying from maximum about 50,000 acres New York 
State (largely Long Island and Staten Island), 25,000 acres New Jersey, 
minimum 250 acres West Virginia. 

Generally the areas are near centers large populations, and the crops 
are raised produce delivered local markets and not essentially for 
canning. The principal crops irrigated are vegetables, potatoes, and hay, with 
occasional applications fruit and nursery products, cranberries Massa- 
chusetts and New Jersey, and tobacco Massachusetts and Connecticut. 

Supplemental irrigation practiced save special crops from loss due 
deficient rainfall the growing season and also order increase the 
yield. relatively small percentage the total agricultural land irrigated, 
generally limited small units area, rarely more than acres extent. 
The practice due not any lack rainfall throughout the year but its 


comments are invited for publication; the last discussion should submitted 
January 1953. 
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distribution during the growing season. For example, 1949 the average 
rainfall the State New Jersey June was less than one-quarter inch. 

There are two principal kinds irrigation systems used the east, the 
permanent oscillating type, and the portable rotary-head type. Only 
few surface flooding installations through ditches are found, practiced 
the arid west. fourth permanent type, with distribution mains 
the ground connected overhead sprinkling systems, used relatively 
small areas, generally for truck gardening. The portable type has been 
developed largely since World War and makes use lightweight pipe and 
sprinkler heads that can moved easily from one area the next. This 
type economical use, where the more permanent types may prohibitive 


cost. Irrigation predominantly from surface waters, ground 


being estimated less than 10% all cases except New Jersey (10% 40%) 
and New York—Long Island (50% 90%). 

The impetus this irrigation practice seems quite generally due 
the drought 1948-1950, and New Jersey thought primarily for 
preventing loss rather than for increasing yield. case, however, has 
irrigation practice reached such proportions have necessitated state 
control over irrigation such. New York requires permits for water used 
for irrigation from the Barge Canal, which may considered special case. 
Maryland requires permits for well drilling, and permit from the state 
use both surface and underground waters for any purpose except domestic 
and farming uses. New Jersey also requires permits for well drilling and 
concerned with the use water for industrial purposes, including irrigation, 
but only certain areas threatened with overdraft and salt water intrusion. 
The State New York controls ground water Long Island for all uses except 
for agriculture. all the other states surveyed, water rights apparently are 
governed common law precepts, and approximately one third the states 
replying reported cases establishment water rights litigation and court 
decisions individual cases. 


general description present practice afforded brief reports from 
ten stations. 


Connecticut Experiment 1949 drought increased irrigation 
practice thousands dollars worth equipment. The 1950 season was 
comparatively wet and did not require much increase. Twenty-five farmers 
interviewed stated that irrigation and many were able pay off the 
cost equipment one year. 

Delaware Department developed mostly within 
the years 1948-1950, primarily potatoes. Increased use expected. 

Maine Experiment interest being shown pasture 
irrigation due drought conditions. 

Massachusetts Experiment interest shown the 
development water rights, since the past priority was given the use 
water for power development. 
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New Jersey Experiment nearly doubled during and 
after the 1949 dry season. 

New York State Experiment increase the building 
farm ponds due drought has been noted. Farm ponds, more 
height, are subject state control the stability and safety the 
dam embankment constructed impound the water. similar law also 
obtains New Jersey and Pennsylvania. 

Ohio Department high price farm products during 
and since World War II, and the introduction lightweight portable pipe 
and rotary sprinklers, have done much increase the practice irrigation. 

Vermont Department value irrigation for truck 
gardening has been established, but not yet for pasture lands. 

Virginia Extension has only begun. The number 
installations and the acreage will increase with continued profitable prices 
for farm products. Crops watered are Irish potatoes, tomatoes, beans, straw- 
berries, eggplants, squash, hay, and pastures. One the pioneers the use 
liquid fertilizer with irrigation water states that has secured yield 
three hundred 100-lb bags potatoes per acre whereas his neighbor obtained 
only from forty sixty bags similar land and under the same condition 
except for the application water and ammonium nitrate. 

West Virginia Experiment Station—Several new installations have been 
made 1950 truck farms and one grass land. 


most the fourteen states surveyed the riparian doctrine the common 
law controls rights water use, especially surface waters. Some control 
ground waters exercised few states, including Maryland, New Jersey, 
New York, and Pennsylvania. 

summary the comments the legal control water for irrigation 
other private use from the several states follows, with the source the 
information noted parenthetically. 

riparian doctrine gives owners along the bank stream 
certain rights the natural flow the water. Each owner entitled have 
the water the watercourse flow his land its natural channel unobstructed, 
unpolluted, and free from unreasonable diminution. This rule applies only 
water flowing watercourse. defined the courts 
astream water usually flowing definite channel and having bed and sides 
banks, and discharging itself into some other stream body water. 
“Diffused surface waters” have been classified all waters flowing over the 
surface the land for short duration, which are not running natural 
watercourse, and which have yet been concentrated lakes ponds. This 
water belongs the owner across whose land flows and may collected 
for irrigation without infringing the legal rights his neighbors. 

Two general uses water are recognized under the common law doctrine 
water rights. They are: (1) Domestic use and (2) extraordinary use. 
The courts have expressed the view that the domestic uses water—such 
for drinking, household purposes, and watering stock—are its natural and 
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primary ones. After all domestic needs the proprietor have been fulfilled, 
the surplus water must returned the stream and allowed run its ordi- 
nary course. The use water for irrigation extraordinary use. has 
nevertheless been declared lawful use the courts. 

permit required for irrigation use. One lawsuit 
1949 was for the establishment water rights (George Crowther, extension 
agricultural engineer). 

Delaware.—As 1950, there had been occasion for the state establish 
any law govern irrigation (Ralph Peters, executive secretary, Delaware 
Farm Bureau). 

rights are governed common law precepts (F. Peikert, 
University Maine, Orono). 

Maryland.—The water resources law 1933 declares the policy 
the state control the appropriation and use both surface and under- 
ground waters and makes unlawful appropriate use any waters without 
permit. The use water for domestic and farming purposes exempted 
from this control. 

considerable interest the future development 
irrigation water rights and this phase the question being investigated 
along with irrigation research. Water rights have been established litiga- 
tion only few cases and these have been with respect water power rights 
(Karol Kucinski, University Massachusetts principles 
law under riparian rights govern the quantity water used riparian 
owners. Ground water under the control the land owner. Common 
law precepts are mingled with some statutory provisions determining water 
rights. Water cannot diverted from the stream for irrigation purposes 
the injury ancient mill owner the destruction the stream for the purpose 
quenching thirst (Daniel Curran, agriculturalist and legal counsel, 
Massachusetts Department Agriculture). 

New England.—The present right apply water purposes irrigation 
depends for the most part the riparian rights the owner land bordering 
stream, and the right the common use the water found beneath 
the surface the earth. Since has been established that the riparian owner 
has right use the water for irrigation purposes, becomes necessary 
determine the extent that right. The only rule that can adopted under 
the principles the common law, which recognizes favoritism, that the 
use made each owner after the necessities life are satisfied must such 
reasonable under all circumstances, with priority favor any 
interest. This rule gives every owner the right use the water for any 
purpose long his use reasonable view the other interests which 
attach the stream (Daniel Curran). 

New limited its size and volume that the 
use water problem. The state pays attention (Alfred 
French, secretary, New Hampshire Farm Bureau Federation). 

New riparian doctrine governs the private use surface 
waters owners land along natural watercourses. Surface and ground 
waters for public and potable use are subject legal control under legislation 
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passed 1907 and 1910. 1947 law was enacted (Chapter 375) giving 
authority regulate the diversion subsurface waters the state for 
domestic, industrial, and other uses including irrigation. This law requires 
divertors obtain permits use excess 100,000 gal daily certain 
areas the 

New York.—The control surface waters under the common law. Some 
farmers utilize water from the Barge Canal. Although there right the 
use such water most deeds the land, permit required for irrigation 
uses. Long Island most the water for irrigation obtained from wells. 
permit required drill wells Long Island and also for the diversion 
water excess 100,000 gal day for all uses except agricultural uses. 

Ohio.—Since permits are required for irrigation Ohio, difficult 
give accurate appraisal the extent irrigation. estimated 
16,000 acres, 25% which supplied with ground water and 75% from 
surface sources (Virgil Overholt, extension agricultural engineer). 

new use for water Pennsylvania. Although 
some litigation involves disputes over irrigation contained the Pennsyl- 
vania court records more than century ago, this agricultural practice has 
been nearly nonexistent until recently. Humid irrigation designed 
supplement rainfall providing water crops, pastures, and orchards 
dry periods occurring during the growing season. 


law water rights Pennsylvania based upon the common law 
doctrine that the upper owner land stream may use much water 
needed for domestic purposes; but that for non domestic purposes, 
such irrigation, may not materially diminish the stream. The 
extensive use water for purposes irrigation new problem. Conse- 
quently, there are statutory laws legal decisions the right 
appropriate overflow waters impounding reservoirs, the right 
irrigation company use the power eminent domain public 
water agency. legislative action court decision, the existing 
law riparian rights can adapted cope with the problem irrigation 
giving land owners along streams the right capture overflow waters, 
authorize irrigation companies use the power eminent domain that 
owners whose land lies beyond the stream may obtain water well those 
owners along the stream, and applying the principle prior appropria- 
tion navigable streams under the jurisdiction the Commonwealth. 


Rhode rights are governed common law precepts only 
(T. Odland, Department Agronomy). 

Vermont.—There are many rulings the Vermont Supreme Court concern- 
ing water rights which are interpretations the common law. Although the 
rights water are based the common law concept reasonable use, the 
definition has had decided many times the courts. 
Should irrigation become widely accepted practice Vermont there might 
very well need overhaul and clarify the laws with respect water rights 
(L. Peet, state conservationist, Soil Conservation Service). 
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Virginia.—The state has legal control over the use water for irriga- 
tion. With the growing scarcity water suitable for irrigation purposes, 
source water satisfactory quality and quantity the first consideration. 
The present practice takes practically all the water from surface sources 
impounding waters behind earth dams. the opinion informed people 
that the use irrigation Virginia has only begun (J. Waller, Jr., extension 
agricultural engineer, Agricultural Extension Service). 

West Virginia.—There legal control over the use water for irrigation. 
Known litigation connection with water rights generally deals with pollution 
and not with use for irrigation (S. Galpin, hydrologist, Agricultural Experi- 
ment Station). 


SUMMARY AND CONCLUSIONS 


Undoubtedly there growing need for investigation the field sup- 
plemental irrigation determine its benefits and the best practices 
followed for the conservation the available water supplies. the demand 
for this and other uses increases, the question control states will have 
considered and legislation enacted meet the needs the several states. 
The effect the mineral content the water crops and soils—particularly 
from wells—may need investigated the practice irrigation becomes 
more general and continues year after year. Government regulations should 
designed obtain the greatest use the greatest number. The effect 
users water for other purposes, particularly industry, air conditioning, 
and other essential private uses, well the larger public use waters, 
must given due consideration the development irrigation practice. 

evident from this brief survey that supplemental irrigation growing 
the humid areas. Where properly planned economically sound. Legal 
control both surface and ground waters for all uses will undoubtedly 
necessary, particularly states with large populations and large demands 
for water for municipal, domestic, and industrial uses. doubtful whether 
uniform laws can used. 

closing, another quotation Mr. Curran (Massachusetts Department 
Agriculture) pertinent: 


give attention the results attained successful irrigation projects 
New England during the summer 1949 the facts all seem point 
one conclusion, and that is, that the agriculture the future must, the 
population the world continues increase, from uncertain 
dependence upon natural rainfall, and brought under the influence 
controlled water 
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